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CHAPTER 655
HEALTH CARE LIABILITY AND INJURED P ATIENTS AND FAMILIES COMPENSATION

SUBCHAPTERI 655.26 Reports on claims paid.
o GENERAL PROVISIONS SUBCHAPTER IV
655.001 Definitions. INJURED RATIENTS AND FAMILIES
655.002 Applicability. ! COMPENSATION FUND
655.003 Exemptions for public employees and facilities and volunteers. 655.27 Injured patients and families compensation fund.
655.004 Rule-making authority 655.275 Injured patients and families compensation fund peer review council.
655.005 Health care provider employees. SUBCHAPTER VI
655.006 Remedy.
655.007 Patients’ claims. lish fMED.lATION SYSTEM
655.009 Actions against health care providers. 655.42  Establishment of mediation system.
655.01 Forms. 655.43 Mediation requirement.
655.013 Attorney fees. 655.44 Request for mediation prior to court action.
655.015 Future medical expenses. 655.445 Request for mediation in conjunction with court action.
655.016 Claim by minor sibling for loss of society and companionship. 655.45 Reports to licensing bodies.
655.017 Limitation on noneconomic damages. 655.455 Notice to health care providers and fund.
655.019 Information needed to set fees. 655.465 Mediation panels; mediation period.
SUBCHAPTER Il 655.54 Flllhg fge.
INSURANCE PROVISIONS 655.58 Medlgtlon procedure.
655.23 Limitations of liability; proof of financial responsibility 655.61  Funding.
655.24 Insurance policy forms. SUBCHAPTER VII
655.245 Insurance policy limitations. MEDIATION FUND
655.25 Availability and efectiveness for health care liability insurance. 655.68 Mediation fund.
Cross Refeence: See definitions in s$00.03and628.02 from an employee of bealth care provider acting within the scope
Cross Refeence: See also cHns 17 Wis. adm. code. of his or her employment.
(10m) “Physician” means a medical or osteopathic physician
SUBCHAPTERI licensedunder ch448.
(12) “Principal place of practice” means any of the following:
GENERAL PROVISIONS (a) The state in which a health care provider furnishes health
careservices to more than 50% of hishar patients in a fiscal
655.001 Definitions. In this chapter: year.

(1) “Board of governors” means the board created undergo(b) The state in which a health care provider derives more than

619.04(3). %of his or her income in a fiscal year from the practice of his
(2) “Claimant” meansthe person filing a request for medi or her p‘r‘ofessmn. . .
ation under s655.440r 655.445 (12) “Representative”means the personal representative,

(4) “Department’means the department of health and famil%,pouseparent, guardian, attorney or other legal agéatpatient.

services. (13) “Respondent’means the person allegéal have been
o » . oo gligentin a request for mediation filed under &55.44 or
(6) “Fiscal year” means the period beginning on July 1 ar@§5.445

endingon the following June 30. N History: 1975 c. 3779, 1977 ¢. 265.75; 1977 c. 1311977 c. 20%.106 Sup.
(7) “Fund” means the injured patients and families compensa. Order 88 Ws. 2d xiii (1979);1979 c. 124185, 355 1983 a. 18%.329 (5) 1985
tion fund under s655.27 a.340 1987 a. 27182, 264, 403 1989 a. 1871991 a. 2141993 a. 4731995 a. 27
_ _ $.9126 (19)1999 a. 222001 a. 522003 a. 11; 2005 a. 3651.
(7m) “Graduatemedical education program” means a-pro Medical malpractice panels: Theissonsin approach. Kravat. 61 MLR 55.
gram approved by the medical examining board that providesa summary of the new statutes governing medical malpractice. Sai¢¥@g.
postgraduatenedical education and training for a person whgct 1986.

; ; third Recent developments ini¥¢onsin medical malpractice lat974 WLR 893.
possessea diploma from a medical or osteopa ege or who Testingthe constitutionality of medical malpractice legislation: Thieddhsin

hasthe equivalent education and experience feoforeign medi _medicalmalpractice act of 1975. 1977 WLR 838. See also: State ex rel. Strykowski
cal school recognized by the Education Commission for ForeigrWilkie, 81 Ws. 2d 491261 N.W2d 434(1978).

Medical Graduates. 655.002  Applicabili 1) M
7t) “Health care practitioner” means a health carefes : pplicabiiity. VIANDATORY ~ PARTICIPATION.
sio(na?,as defined in 5p180_1901 (Im)who is an empl(?yee of a Exceptas' provided in $55.003 this chapter applies il of the
healthcare provider described in@55.002 (1) (d)(e), (em), or following: . . ,
(f) and who has the authority to provide health care services thafa) A physician or a nurse anesthetist for whom this state is a
arenot in collaboration with a physician unde441.15 (2) (bpr  principalplace of practicend who practices his or her profession
underthe direction and supervision of a physician or nurse-anég this state more than 240 hours in a fiscal year
thetist. (b) A physician or a nursanesthetist for whom Michigan is
(8) “Health care provider” means a person to whom this chap principal place of practice, if all of the following apply:
terapplies under £55.002 (1)or a person who elects to be subject 1. The physician or nurse anesthetist is a resident of this state.
to this chapter under §55.002 (2) 2. The physician or nurse anesthetist practices his or her pro
(9) “Nurseanesthetist” means a nurse licensed undet4h. fession in this state or in Michigan or a combination of both more
orin a party state, as defined iM€.1.50 (2) (j) who iscertified than240 hours in a fiscal year
asa nurse anesthetist by thenerican association of nurse anes 3. Thephysician or nurse anesthetist performs more proce
thetists. duresin a Michigan hospital than in any other hospital. In this sub
(10) “Patient” means an individual who received or shouldivision, “Michigan hospital” meana hospital located in Michi
havereceivedhealth care services from a health care provider ganthat is an dfliate of a corporation @anized under the laws
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of this state that maintains its principdicg and a hospital in this 655.003 Exemptions for public employees and facili -
state. ties and volunteers. Except as provided in 855.002 (1) (c)

(c) A physician omurse anesthetist who is exempt under #is chapter does not apply to a health care provider that is any of
655.003(1) or (3), but who practices his trer profession outside the following:
the scope of the exemption and who fulfills the requirements (1) A physician or a nurse anesthetist who is a state, county or
underpar (a) in relation to that practice outside the scope of tiieunicipalemployee, or federal employee or contractor covered
exemption.For a physician or a nurse anesthetist who is subjagtderthe federal tort claims act, as amended,&hd is acting
to this chapter under this paragraph, this chapter applies onlyithin the scope of his or her employment or contractual duties.
claims arising out of practice that is outside the scopé¢hef (2) A facility that is exempt under 50.39 (3)or operated by
exemptionunder s655.003 (1)or (3). any governmental agency

(d) A partnership comprised of physicians or nurse anesthe (3) A physician or a nurse anesthetist who provigieges
tistsand oganized and operated in this state for the prirpary  sionalservices under the conditions described it¥$.89 with
poseof providing the medical services of physicians or nurgespectio those professionakrvices provided by the physician
anesthetists. or nurse anesthetist for which he or she is covered1§5s25and

(e) A corporation ayanized and operated in this state for thgonsidered an agent of tdepartment, as provided inl$5.25 (6)

primary purpose of providing the medical services of physicianB)-
or nurse anesthetists. History: 1989 a. 187206, 1991 a. 214

(em) Any omganization or enterprise not specified under pag55.004 Rule-making authority . The director of state
(d) or(e) that is oganized and operated in this state for the primagburts,department and commissioner may promulgate such rules
purposeof providing the medicaervices of physicians or nurseunderch. 227 as are necessary to enable them to perform their
anesthetists. responsibilitiesunder this chapter

(f) A cooperative sickness care associatigg@oized under ss.  History: 1975 c. 37Sup. Ct. Ordei88 Ws. 2d xiii (1979);1987 a. 27Stats. 1987
185.981t0 185.985that operates a nonprofit sickness care plan o> 9001089 2 19828 | e
this state and that directly provides services through salarie& ' T '
employeesn its own facility 655.005 Health care provider employees. (1) Any per

(9) An ambulatory sgiery center that operates in this state.sonlisted in s655.007having a claim or a derivative claim against

(h) A hospital, as defined in 50.33 (2) (agnd(c), that oper @ health care provider or an employee of the health care provider
atesin this state. for damages for bodily injury or death digeacts or omissions of

(i) An entity operated in this state that is diliafe of a hospi the employee of the health care provider acting within the scope

tal and that provides diagnosis or treatmenor care farpatients O Q.'S (t)tr r:re]_r enp]plq[yment amtoviding health care services, is
of the hospital. subjectto this chapter

: . ) . . (2) The fund shall provide coverage, under&&5.27 for
() A nursing home, aefined in $50.01 (3) whose operations ¢|4ims against the health care provider or the employee of the
arecombined as a single entity with a hospital described in p

) wheth t th ina h fi hvsi balthcare provider due to the acts or omissions oéthployee
(h), whether or not the nursing home operations are physicallyiing within the scope of hisr her employment and providing
separatdrom the hospital operations.

. healthcare services. This subsection does not apply to any of the

(2) OpTiONAL PARTICIPATION. All of the following may elect, following:
in the manner designated by the commissioner by rule under S(a) An employee of a health care provider if the employee is
655.004 to be subject to this chapter: _ _aphysician or a nurse anesthetisia health care practitioner

(a) A physician or nurse anesthetist for whom this state ispho is providing health care services that are not in collaboration
principal place of practice but who practices his or her professigiith a physician under 841.15 (2) (b)or under the direction and
fewer thar241 hours in a fiscal yedor a fiscal yegror a portion supervisionof a physician or nurse anesthetist.
of a fiscal yearduring which he or she practices his or her profes (b) A service corporation ganized under s180.1903by
sion. healthcare professionals, as defined undéB8g.1901 (1m)if the

(b) Except as provided in sufil) (b), a physician or nurse boardof governors determines that it is not the primary purpose
anesthetisfor whom this state is not a principal place of practicef the service corporation to provide the medical services of phy
for a fiscal yearor a portion of a fiscal yeaduring which he or siciansor nurse anesthetists. The boardgofernors may not
shepractices his or her profession in this state. For a health cdggermineunderthis paragraph that it is not the primary purpose
providerwho elects to bsubject to this chapter under this paraof a service corporation to provide the medical servicghpsi
graph,this chapter applies only to claims arising out of practiagansor nurse anesthetists unless more than 50% of the sharehold
thatis in this stateind that is outside the scope of an exemptia#s of the service corporation are neither physicians nor nurse
unders.655.003 (1)or (3). anesthetists.

(c) A graduate medical education program that operates in this(2t) Subsectiorf2) does not déct the liability ofa health care
state. For a graduatmedical education program that elects to beroviderdescribed in $55.002 (1) (d)e), (em), or(f) for the acts
subjectto this chapter under this paragraph, this chapter appl@fsts employees.
only to claims arising out of practice that is in this state and thatfistory: 1985 a. 3401987 a. 27Stats. 1987 s. 655.006989 a. 1871991 a. 214
is outside the scope of an exemption undé55.003 (L)or (3).  1993a 4731995 a. 1672001 a. 522005 a. 36

History: 1987 a. 271991 a. 2142005 a. 3651.
In an action governed by ch. 655, no claim may be brought by adult children 9)?5'006 Remedy’ (1) (a) On and after ‘JU|y 24, 1975, every

lossof society and companionship i adult parent; s. 895.04 is inapplicable to chPatient,every patlenﬁ. representative and every health qane

655actions. Dziadosz Zimneski,177 Ws. 2d 59501 N.w2d 828(Ct. App. 1993).  vider shall be conclusively presumed to have accepted to be bound
In an action governed by ch. 655, no recovery may be had by a parent for the fpgsthis chapter

of society and companionship of an adult chileel/Estate vMt. Sinai Medical . " . . .

Center,183 Ws. 2d 666515 N.W2d 705(1994). (b) Except as otherwise specifically provided in this chapter

Chapter655 does not control all actions against HSIOIt applies only to negli  this subsection also applies to minors.
gent medical acts or decisiomgde in the course of rendering medical care. A ba

faith tort action may berosecuted against an HMO that has denied a request for cov (2) This chapter does_ not apply to injuries or deathurring,
eragewithout a legal basis. McEvoy @roup Health Cooperative13 Ws. 2d 507 or services rendered, prior to July 24, 1975.
570N.W.2d 397(1997),96-0908 ) , _ History: 1975 c. 371987 a. 27Stats. 1987 s. 655.006.

Whethera parens claimfor negligent infliction of emotional distress resulting
from medical malpractice is barred by ch. 655 is discusBéthegan vWisconsin ; ) ;
PatientsCompensation Fund, 2003 W1 9863 Ws. 2d 574 666 N.w2d 797 009-007 Patients’ claims. On and after July 24, 1975, any
01-2911 patient or the patien§ representative having a claim or any
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spouseparent, minor sibling or child of the patient having a deriv.  (1t) A courtmay approve attorney fees in excess of the limita
ative claim for injury or death on account of malpractice is subjetions under sub(1m) upon a showingf exceptional circum
to this chapter stancesincluding an appeal.
?r'fto?l’i %975 c. _3719?; 1%?31& 223;997 f‘ 8|9_ based ot inwhich (2) An attorney shall éér to chage any client in a malpractice
IS chapter was Inapplicable to a srd—party claim based on contract in wnic H : H H
bodily injury wasalleged. Northwest General Hospital Yee, 115 Ws. 2d 59 339 ﬁPoceedlnng action on a per dle.m per hour basis. Any such
N.W.2d 583(1983). agreemenshall bemade at the time of the employment of the
In this section “child” refers to a minor child. An adult child caresstert a claim ~ attorney. An attorneys fee on a pediem or per hour basis is not

basedon medical malpractice committed against the adult shilaent.Ziulkowski i imitati
v. Nierengarten210 Ws. 2d 98565 N.W2d 164(Ct. App. 1997)95-1708 subjectto the limitations under sufd) or (1m).

Section893.55 (4) (f) makes tHemits on damages applicable to medical malprac  History: 1975 c. 37199, 1985 a. 340
tice death cases, but does not incorporate classification of wrongfuldamtiants . .
entitledto bring such actions, which is controlled by this sectionsuss, adult chil  655.015  Future medical expenses. If a settlement or judg
Hoasnot olags equial profeaton, Capmeitt. Francisiceptia . 2000 wi g0, - mentunder this chapter resuilting from an act or omission that
936 Wis. 20 316615 NW2d 120 98-2437 prta Inc. * occurredon or after May 25, 1995, provides for future medical
A motherwho sufers the stillbirth of her infant as a result of medical malpractic@Xpense payments in excexs$100,000, that portion of future

hasa personal injury clairmvolving negligent infliction of emotional distress, which i i
includes the distress arisifigm the injuries and stillbirth of her daughtir addition medical expense payments In excess of an amount equal to

to her derivative claim for wrongful death of the infant. That the sources of the moﬁlQ0,000pIus an amount Sﬁ‘ﬁ.em to pay the costs Qf coIIeption
er'semotional injuries cannot be segregated does not mean that there is a single @dtiibutableto the future medical expense paymenis|uding

of medical malpractice subject to the single cap for nonecondamiages. Pierce it
v. Physicians Insurance Co. 2005 WI 248 Ws. 2d82 692 N.W2d 55801-2710 attomeyfee.s redUCEd to present value, shall be he fund'
The commissioner shall develop loyle a system for managing

655.009 Actions against health care providers. ~ An anddisbursing those moneys through payments for targen

actionto recover damages on account of malpractice sbaiply ~S€swhich shall include a provision for the creation of a separate
with the following: accountingfor each claimans’ payments and for creditireach

(1) CompLAINT. The complaint in such action shall not Specifglalmant’s account with a proportionate share of any interest

the amount of money to which the plaifiiipposes to be entitied. €aMey the fund, based on that accosiptoportionate sha
%) M Th : hich the fund. The commissioner shall promulgate a rule specifying
(2) MEDICAL EXPENSEPAYMENTS. The court or jurywhichever e criteria that shall be used to determine the medical expenses

is applicable, .Shal: d_etermirghe %”}OUTS of medé;allexpensqelatedto the settlement or judgment, taking into consideration
paymentspreviously incurred and for future medical expensgeyejopmentsn the provision of health care. The payments shall

payments. _ _ _ ~ bemade under the system until either the account is exhausted or
(3) VENUE. Venue in a courdction under this chapter is in thethe patient dies.

countywhere the claimant resides if the claimant is a resident ofiistory: 1975 c. 371977 c. 291979 c. 34154 1983 a. 1581985a. 3401991
this state, or in a county specified in88.1.50 (2)a)or (c) if the  a.214 1995 a. 10
claimantis not a resident of this state. Cross Refeence: See also dns 17.26 Wis. adm. code.

History: 1975 c. 37198 199 1983 a. 2531985 a. 340 : . T :
Discretionarychanges of venue under s. 801.52 are applicable to actions under6c§5'016 Claim by minor sibling for loss of society and

655. Hoffman v Memorial Hospital of lowa Countg.96 Wis. 2d 505538 Nwzd  companionship.  Subject to $655.017 a sibling of a person

627 (Ct. App. 1995)94-2490 who dies as a result of malpractice has a cause of action for dam
. agesfor loss of society and companionship if the sibling was a

655.01 Forms. The director obtate courts shall prepare angninor at the time of the deceased siblmgleath. This section

causeto be printed, and upon request furnish free ofgghauch goesnot afect any other claim available under this chapter
forms and materials as the director deems necessary to facilitaigstory: 1997 a. 89

or promote the dicient administration of this chapter

History: 1975 c. 37199 Sup. Ct. Orde88 Wis. 2d xiii (1979);1989 a. 183.  655.017 Limitation on noneconomic damages. The
28. amountof noneconomic damages recoverable by a claimant or
plaintiff under this chapter for acts or omissiong dfealth care
E}roviderif the act or omission occurs onatdter April 6, 2006, and

r acts or omissions of an employee of a health care prositter

655.013 Attorney fees. (1) With respect to any act of mal
practiceafter July 24, 1975, for which a contingency fee arrang

me”tgas been gntered into before Juge 14, 1936:m§|ns|? ing within the scope of his or her employment and providing
tion determined on a contingency basis and payabl@llto eqithcare services, for acts omissions occurring on or after

attorneysacting for one or more plainfifor claimants is subject | 6, 20086, is subject to the limits undeB83.55 (4) (dand
to the following unless a new contingency fee arrangement( .

enterednto that complies with sub&lm) and(1t): History: 1985 a. 3401995 a. 102005 a. 183

(a) The determination shall noteflect amounts previously A motherwho sufers the stillbirth of her infant as a result of medical malpractice
; : : sa personal injury clairmvolving negligent infliction of emotional distress, which
paldfor medical expenses by the health care provnder or the pPr@ludes the distress arisifrgm the injuries and stillbirth of her daughter addition

vider’s insurer to her derivatilve claim for wrorg)gful death ofdthde infant. That tl;]e s%urces of the rlnotr
; : 's emotional injuries cannot be segregated does not mean that there is a single claim
me((ll:')i)ca]rehxi)gﬁstgrmIgigggssgfagzgoéorgﬂea payments for fuwﬁ n:]edical malpractice subject to the sing{/l\? <:a|2j for nonecorrdmmd ages. Pierce
,000. v. Physicians Insurance Co. 2005 W 238 Wis. 2d82, 692 N.W2d 55801-2710
(1m) Exceptas provided in sulflt), with respect to any act Tort Reform: Its Not About \ictims . . . Its About Lawyers. ScoptuiMs. Law
of malpractice for which a contingency fee arrangement is enterddFioos
into on and after June 14, 1986, in addittorcompensation for 655.019 Information needed to set fees. The department
thereasonable costs of prosecution of the claim, the compensalifgli provide the director of state courts, tmnmissioner and the
determinedon a contingency basis and payable to all attorneigardof governors with information on hospitaéd capacity and
actlngfqr (_)ne_ or more plalnf$ or claimants is subject to the fol occupancyrates as needed to set faesgler s.655.27 (3)0|’
lowing limitations: 655.61
(&) Except as provided in pagb), 33 1/3%of the first History: 1985 a. 3401989 a. 18%.28; 1991 a. 214
$1,000,000recovered.

(b) Twenty—five percent of the first $1,000,000 recovered if SUBCHAPTERIII
liability is stipulated withirl80 days after the date of filing of the
original complaint and not later than 60 days before the first day INSURANCE PROVISIONS
of trial.
(c) Twenty percent of any amount axcess of $1,000,000 655.23 Limitations of liability; proof of financial
recovered. responsibility. (3) (a) Except as provided in péd), every
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healthcare provider either shall insure and keep insured the he&# 000,000 for all claims in any one reporting year for claims
careproviders liability by a policy of health care liabilitpsur  madeon or after July 1, 1997.
anceissued by an insurer authorized to do business in this state ofc) 1. Except as provided in suld, self-insurance shatile

shallqualify as a self-insurerQualification as a self-insurer isjy amounts of at least $200,000 for each occurrence and $600,000
subjectto conditions established by the commissioner and is vafig} a1l occurrences in any one policy year for occurrences before
only when approved by the commissianefhe commissioner jy1y 1, 1987$300,000 for eachccurrence and $900,000 for all
may establish conditions that permit a self-insurer to self-insuggcrrencesn any one policy year for occurrences on or after
f_or claims that aragainst employees who are health care pracyu|y 1, 1987and before July 1, 1988, $400,000 for eachur
tionersand tha@ are not covered by the fund. renceand $1,000,000 for all occurrences in any one policy year
CrossReference: See also dns 17.50 Wis. adm. code. . for occurrences on or after July 1, 1988, and before July 1, 1997,
(b) Eachinsurance company issuing health care liability insub,q¢1 000,000 for each occurrence and $3,000,000 for all-occur

ance that meets the requirements of étifto any health care pro (ancesin anv on l for rren n or after
vider shall, at the times prescribed by the commissjditemvith Jil;/:els 19;7.)/ one policy yeafor occurrences on or afte

the commissioner in a form prescribed by the commissioner-a cer
tificate of insurance on behalf of the heatthre provider upon
original issuance and each renewal.

2. Notwithstanding subd.., in the discretiomf a self-insured
healthcare providerself-insurance may be in an amount that is
lessthan $1,000,000 butot less than $600,000 for each oecur

a%hce on or after July 1, 1997, and before July 1, 1999, and less

that meets the requirements of si).shall, at the times and in the
. AT . o than$1,000,000 but not less than $800,000 for each occurrence on
form prescribed by the commissionéie with thecommissioner Fafter July 1, 1999, and before July 1, 2001.

a certificate of self-insurance and a separate certificate of-insfl

ancefor each additional health care provider covered by the self-(d) The commissioner may promulgate such rakethe com
insuredplan. missionerconsiders necessary for the applicatidhe liability

(d) If a cash or surety bond furnishiedia health care provider IMits under par(b) to reporting years following termination of
for the purpose of insuring and keeping insuieel health care clalms_—made_moverage, including rules that provide for the use of
provider’s liability was approved by the commissioner befordctuarialequivalents. _

April 25, 1990, paKa) does not apply to the health care provider (5) While health care liability |nsuran_ce,_self—lnsurance ora
while the cash or surety bomemainsn effect. A cash or surety cashor surety bond under sui3) (d) remains in force, the health
bond remains in &ct unless the commissionat the request of careprovider the health care providerestate and those conduct
the health care provider or the surepproves its cancellation. ing the healttcare provides business, including the health care

(4) (a) A cash or surety bond under s¢®) (d) shall be in provider’shealth care liability insurance cartiare liable fomat
amountsof at least $200,000 for each occurrence and $600,dfgcticefor no more than the limits expressed in s4p.or the
for all occurrences in any one policy year for occurrences befépgximum liability limit for which the healthcare provider is
July 1, 1987$300,000 for eachccurrence and $900,000 for a|||nsured,y\/h|chever|s hl_gher if the health care provider has met
occurrencesn any one policy year for occurrences on or aftépe requirements of this chapter
July 1, 1987,and before July 1, 1988, and $400,000 for each (5m) Thelimits set forth in sub(4) shall apply to any joint
occurrenceand $1,000,000 for all occurrences in any one polidigbility of a physician or nurse anesthetist and his or her cerpora
year for occurrences on or after July 1, 1988. tion, partnership, or other ganization or enterprise under s.

(b) 1. Except as provided in p4c), beforeJuly 1, 1997, 655.002(1) (d) (e), or (em).
health careliability insurance may have provided either oecur (6) Any person whaiolates this section or 855.27 (3) (a)s
renceor claims—made coverage. The limits of liability shall havsubjectto s.601.64 For purposes of 601.64 (3) (c)each week
beenas follows: of delay in compliance with this section 0655.27 (3) (agonsti

a. For occurrence coverage, at least $200,000 for each ocdutesa new violation.
renceand $600,000 for all occurrences in any one policy year for (7) Eachhealth care provideshall comply with this section
occurrencesefore July 1, 1987, $300,000r each occurrence andwith s.655.27 (3)a) before exercising any rights or privileges
and$900,000 for all occurrences in any one pojiegr for occur  conferredby his or hehealth care providés license. The com
renceson or after July 1, 1987, and before July 1, 1988, amgissionershall notify the board that issued the license of a health
$400,000for each occurrence and $1,000,000 for all occurrencggre provider that has not complied with this sectamwith s.
in any one policy year for occurrences on or ajtdy 1, 1988, 655.27(3) (a) The board that issugde license may suspend, or
andbefore July 1, 1997. refuseto issue or to renew the license of any health care provider

b. For claims—made coverage, at least $200,000 for eadhblating this section or $55.27 (3) (a)

claim arising from an occurrence before July 1, 1987, regardless(g) No health care provider who retires or ceases operation
of when the claim is made, and $600,000 for all clamasy one  after July 24, 1975, shall be eligible for the protection provided
reportingyear for claims made before July 1, 1987, $300f600 ynderthis chapter unless proof of financial responsibilitydbr
eachclaim arising from an occurrence on or after July 1, 1984jaims arising out of acts ohalpractice occurring after July 24,
andbefore July 1, 1988, regardlesfavhen the claim is made, andy 975 is provided to the commissionierthe form prescribed by
$900,000for all claims in any one reporting year for claims madge commissioner
onor after July 1, 1987, and before July 1, 1988, and $408000 \jitory: 1975 c. 3779, 199 1977 ¢. 1311983 a. 1581985 a. 3401989 a. 56
eachclaim arising from an occurrence on or after July 1, 1988259 1989 a. 18%s.14t0 19, 29; 1989 a. 3321991a. 2141993 a. 4731997 a.
andbefore July 1, 1997, regardlesfavhen the claim is made, and1® 2005 a. 36 o ]
$1,000,000for all claims in any one reporting year for claim§ns/*”cg‘51‘i§(,\'fs"%z'%g?girzsﬁt\’jv(z? ggég’lgsgf)o"cy limits. Pafients Fugd Paul
madeon or after July 1, 1988, and before July 1, 1997. Thata self-insurance plan could have or should have been appraweteisant.

2. Except as provided in pdc), on and after July 1, 1997, Undersub. (3) (a) the plan must actually be approved’for a proiodse qualified
healthcare liability insurance may provide either occurrence @ a self-insurer Patients Compensation FundSt. Mary’s Hospital 209 Ws. 2d

: eI rovi > 9%, 561 N.W2d 797(Ct. App. 1997)95-3294
claims—madeoverage.The limits of liability shall be as follows: = any liability of a person who is health care provider under ch. 655, while doing a

a. For occurrence coverage, at least $1,000,000 for ezgxyider‘sbusiness, is limited to the amountpimary coverage mandated by sub.

d $3.000.000 f I i l Since the Fund is obligated to pay any amounts above this limit, the Fund does
occurrenceand $3, ) or all occurrences In any one poliGyt have subrogation rights against the non—proyiehis or her insurePatients

year for occurrences on or after July 1, 1997. Compensatiofrund v Lutheran HospitaR23 Wis. 2d 439588 N.W2d 35(1999),
: 96-1344
b. For claims-made coverage, at led$1000,000 for each This section is not preempted by federal la@phthalmicMutual Insurance Co.

claim arising from an occurrence on or after July 1, 1997, antMuisser143 F3d 1062(1998).
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655.24 Insurance policy forms. (1) No insurer may enter board. A health care provider whosieense is revoked shall be
into or issue any policy of health care liability insurance until ifgermittedto buy out in cases of a claims—made policy

policy form has been submitted to and approved by the commisHistory: 1975 c. 371995 a. 85

sionerunder s631.20 (1) (a) The filing of a policy form byny . . .

insurerwith the commissioner fapproval shall constitute, on the695.26  Reports on claims paid. (1) In addition to any
partof the insurera conclusive and unqualified acceptance of dfiformationrequired by the commissioner unde681.42 by the
provisionsof this chapterand an agreement by it to be bound>thday of each month, each insurer that writes health care liabil

i i ; .1ty insurancen this state and each self-insurer approved under s.
herebyas to any policy issued by it to any health care pro.vldelé55.23(3) (a) shall report the following information to the medi

cal examining board anthe board of governors on each claim

; . . . "Baid during the previous month for damages arising out of the ren
vider constitutes, on th@art of the insurera conclusive and deringof health care services:

unqualifiedaccep.tance of all of the provisionst!oi; chapte(and
anagreement by it to be bound under the provisions of this Cha%ﬁ[(lty and the name and address of any individual on whose behalf
asto any policy issued by it to a health care provider the claim was paid

2 Every policy.issued under this _chapter shall be deemed (b) The profession of the individual or the typlefacility or
conclusivelyto provide all of the following: entity on whose behalf the claim was paid.

(a) That the insurer agrees to pay in full all of the following: (c) The health care providermedical specialfyf the provider
1. Attorney fees and other costs incurred in the settleorentis a physician.
defenseof any claims. (d) A description of the injuryincluding its cause arskverity

2. Any settlement, arbitration award or judgment imposed (e) \Whether the claim was paid asesult of a settlement, a

againstthe insured under this chapter up to the limits expressethigtientscompensation panel award or a court award.
$.655.23 (4) or the maximum liability limit for which the health (f) The amount of the payment.

careprovider is fnsured, whlchevgr Is greater ) (9) The number and amounts of any previous claims paid by
3. Any portion or all of the interest, as determined by th@einsurer or self-insurer for damages arising out of the rendering
boardof governors, on an amount recovered againsinéeed of health care services by the insured, the self-insurer or the
underthis chapter for which the insured is liable und€&05..01 employeewf the insured or self-insureOnly claims paid on or
(4), 814.04 (4)or 815.05 (8) after July 20, 1985, are required be reported under this para
(b) That any termination of the policy by cancellation or nonrgraph.
newalis not efective as tgatients claiming against those covered (h) Any additional information requested by the medical
by the policy unless the insured has been notified as provideditaminingboard or the board of governors.
sub.(3) and s631.36 except that an insurer may cancel a health (2) By the 15th day of each month, the board of governors
careproviders policy under s631.36 (2)if the health care pro ghallreport the information specified Bub.(1) to the medical
vider is no longer licensed to practice medicine or nursing.  examiningboard for each clairpaid by the fund during the pre
(3) A notice of cancellation or nonrenewtiat is required vious month for damages arising out of the renderingeslth
undersub.(2) (b)issued to a health care provider who imgural careservices by a health cgpeovider or an employee of a health
personmust inform the health care provider that his or her licensareprovider
to practice medicine or nursing may be suspended or not renewe@3) If more than one payment will be made on a claim, the first
if the health care provider hae insurance or insfifient insur  reportfiled under sub(1) or (2) after the first payment is made on
ance. The insurer shall retain a copy of each notice issued undes claim shall include the total amowftthe award or settlement
sub.(2) (b)for not less than 10 years from the date of mailing @ndthe projected schedule and amounts of payments.
delivery of the notice and shall furnish a copy to the commissioner (4) Any person who in good faith provides information to the
uponrequest. medicalexamining board or the board of governors under this sec
(4) Theinsurer shall, upon termination ofpalicy of health tion is immune from civil liability for his or heacts or omissions
careliability insurance issued under this chapter by cancellationproviding such information.
or nonrenewal, notify the commissioner of the termination. History: 1985 a. 29340 1989 a. 1871991 a. 214
History: 1975 c. 371977 c. 1311985 a. 3401989 a. 1871991 a. 2141999 a.  Cr0ss Refeence: See also dns 17.275Wis. adm. code.

@) The name and address of the policyholdesetf-insured

. Cross Reference: See also dns 17.35Wis. adm. code.

SUBCHAPTERIV
655.245 Insurance policy limitations. (1) No policy of
healthcare liability insurance may permit a health gamevider INJURED RATIENTS AND FAMILIES
to reject any settlement agreed u@tween the claimant and the COMPENSATION FUND

insurer.

. (2) A policy of health care |IabI.|Ity insurance may permit thgsss. 27 Injured patients and families compensation
insurerto make payments for medical expenses prior tal@®f  fund. (1) Funp. There is created an injured patients and families
minationof fault. Such payments are not an admlss[on Qf fa%mpensatioﬁund for the purpose of paying that portion of a
Suchpayments may be deducted from any judgmeatigitration medical malpractice claim which is in excess of the limits
award, but shall not be repaid regardless of the judgment or awasghressedh s.655.23 (4)or the maximum liability limit for which
Nothingin this subsection shall restrict the instseight of com  the health care provider is insured, whichever limit is grepter
parativecontribution or indemnity in accordance with the laws gfg future medical expense payments undé55.015 andpay-
this state. ing claims under sulm). The fund shall provide occurrence
History: 1975 c. 37 coveragdor claims against health care provid#rat have com
plied with this chapterand against employees of those health care
655.25 Availability and effectiveness for health care providers,and for reasonable and necessary expenses indurred
liability insurance. No policyof health care liability insurance paymentof claims and fund administrative expenses. The eover
written under the provisions of §19.04may be canceled or non age provided by the fund shall begin July 1, 1975. The fund shall
renewedexcept for nonpayment of premiums unless the healtiot be liable for damages for injury or death caused by an-inten
careproviders license is revoked by the appropriate licensingpnal crime, as defined under $39.12 committed by a health
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careprovider or an employee of a heattare providgrwhether (b) Feesestablished. 1. The commissiongafter approval by
or not the criminal conduct is thmasis for a medical malpracticethe board of governors, shall by rule set the fees undgiapairhe
claim. rule shall provide that fees may be paid annually or in semiannual
(Im) PeerreviEWACTIVITIES. (a) The fund shall pay that por Of quarterly ins’gallments. In addition FO the prorgtedion of the
tion of a claim described ipar (b) against a health care providerannualfee,semiannual and quarterly installments shall include an
thatexceeds thémit expressed in $55.23 (4)or the maximum amountsufiicient to cover interest not earned and administrative
liability limit for which the healtizare provider is insured, which costs incurred because the fees were not paith@nnual basis.
everlimit is greater This paragraph does not impose liability on the board of governors
(b) A healthcare provider who engages in the activitiefor Payment of any part of a fund deficit.
describedn s.146.37 (1g)and(3) shall be liable for not more than 2. With respect to fees paid by physicians, the rule shall pro
the limits expressed under®55.23 (4)or the maximum liability Vvide for not more than 4 payment classifications, based theon
limit for which the health care provider is insured, whichever limimountof sugery performed and the risk of diagnostic #meta
is greateyif he or she is found to be liable undet46.37 and the peuticservices provided or procedures performed.
fund shall pay the excess amount, unless the health care provider2m. In addition to the fees and payment classifications
is found not to have acted in gofaith during those activities and describecdinder subdsl. and2., the commissioneafterapproval
thefailure to act in good faith is fourlw the trier of fact, by clear by the board of governors, may by rule estabdisfeparate pay
andconvincing evidence, to be both malicious and intentionalmentclassification for physicians satisfyingé&5.002 (1) (band
(2) FUND ADMINISTRATION AND OPERATION. Management of a separate fee for nurse anesthetists satisfyi6§=002 (1)b)
thefund shall be vested with the board of governors. The commighich take into account the loss experience of health care provid
sionershall either provide sthéervices necessary for the operaersfor whom Michigan is a principal place of practice.
tion of the fund orwith the approval of the board of governors, (hg) Feeincrease. 1. Every rule under peb) shall provide
contractfor all or part of these services. Such a contract is subjesit an automatic increase in a healtireprovider's fees, except
t0 s5.16.753and16.765 but is otherwise exempt from subt¥.  as provided in sub@., if the loss and expensaperience of the
of ch. 16 The commissioner shall adopt rules governing the prgind and other sources with respect to the health care pravider
ceduresfor creating and implementing these contrémefore anemployee of the health care provider exceeds either a number
enteringinto the contracts. At least annuatlye contractor shall of claims paid threshold @r dollar volume of claims paid thresh
reportto the commissioner and e board of governors regard o|d, hoth as established in the rule. The rule shall specify applica
ing all expenses incurred and subcontracting arrangements. Ifgh€amounts ofincrease corresponding to the number of claims
boardof governors approves, the contractor may hire legal-cohid and thedollar volume of awards in excess of the respective
selas needed to provide dtaérvices. The cost of contracting fofthresholds.
gtoaflfjse(rzv)lc(lej shall be funded from the appropriation under s. 5 The rule shall provide that the automatic increase does not
) . apply if the board ofgovernors determines that the performance
(3) Fees. (@) Assessment. Each health care provider shall payyf the injured patients and families compensation fund peer
anannual assessment, which, subject to (fajgo (br), shall be  reyiew council in makingecommendations undergs5.275 (5)

basedon the following considerations: _ . (a)adequately addresses ttumsideration set forth in péa) 2m.
1. Past and prospective loss and expense experiediftemn (br) Limit on fees. Every rule setting fees farparticular fiscal
enttypes of practice. _ ~yearunder par(b) shall ensure that the fees assessed do not exceed
2. The past and prospective loss and expense experienceh@fyreatest of the following:
the fund. 1. The estimatetbtal dollar amount of claims to be paid-dur

2m. 'I_'he Ios_s and expense experience of the individual heghly that particular fiscal year
careproviderwhich resulted in the payment of monéym the 2. The fees assessed for the fiscal year preceding that particu
fund or other sources, fatamages arising out of the rendering of;; fiscal year adjusted by the commissioner of insurance to
medicalcare by the health care provider or an employee of th&jectchanges in the consumer price index for all urban consum

healthcare providerexcept that an adjustment to a health cafge | g city average, for the medical careup, as determined
provider’'sfees may not be made under this subdivision prior to t| g the U.S. departme'nt of labor '

receiptof the recommendation of the injured patients and familie .
comppensatioriund peer review councilJ undeFrJ@S5.275 (5) (a) 3. Two hundrecpercent of the total dollar amount disbursed
andthe expiration of the time period provided, undess5.275 for claims during the calendar year preceding that particular fiscal
(7), for the health care provider to comment or prior to the expird®a"- . .

tion of the time period under 855.275 (5) (a) (c) Collection and deposit of fees. Fees under par&) and(b)

3. Risk factors for persons who are semiretired or part—tir@@dfuture medical expense payments specifiedtferfund under
professionals. s.655.015shall be collected by the commissioner for deposit into

4. For a health care provider described 15&.002 (1) (d) thefund in a manngr prescrlbed by the comn.wls;loner by rule.
(e), (em), or (f), risk factors angpast and prospective loss and (d) Rule not effective; fees. If the rule establishing fees under

expenseexperience attributable to employees of that health cd}@l-(P) does not take tct prior to June 2 of any fiscal yeére
provider other than employees licensed as a physician or nufgnmissionemay elect to collect fees as established for the pre
anesthetist. viousfiscal year If the commissioner so elects and the rule subse

(am) Assessments for peer review coundil. The fund, a manda suentlytakes dect, the balance for the fiscal year shall be col

o ; ; ected or refunded or the remainingemiannual or quarterly
Esolrg,gz?mjcg ﬁi\ll'ggl%gfhkc;g%“wiﬁlsir:e?‘ztﬁ atl)llllf)gegsggsdsgd nstallmentpayments shall be adjusted except the commissioner
as appropriate, fees didient to cover the costs of the injured‘mayelect .not.to collect, refund or aQJust for minimal amounts.
patientsand families compensation fureer review council,  (€) Podiatrist fees. The commissioneafter approval by the
including costs of administration, feeviewing claims paid by the boardof governors, may by rule assess fees against podiatrists for
fund, plan, and insurerespectivelyunder s655.275 (5) The thepurpose of paying thieind’s portion of medical malpractice
feesshall be set by the commissionerrhie, after approval by the claims and expenses resulting from claims agajediatrists
boardof governors, and shall be collectedthy commissioner for basedon occurrences before July 1, 1986.
depositin the fund. The costs of the injured patients and families (4) FUND ACCOUNTING AND AUDIT. (&) Moneys shall be with
compensatioriund peer review councdhall be funded from the drawn from the fund by the commissioner only upon vouchers
appropriationunder s20.145 (2) (umy) approvedand authorized by the board of governors.
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(b) All books, records and audits of the fund shall be opendefenditself when named asparty in an action against a health
the general public for reasonable inspection, with the exceptionazreprovider or an employee of a health care provideat has
confidentialclaims information. coveragaunder the fund. Isuch action, the fund may retain ceun

(c) Persons authorized to receigteposits, withdrawissue seland pay out of the fund attorney fees and expenses including
vouchersor otherwise disburse any fund moneys shall post a bl&@@urt costs incurred in defending the fund. The attorney or law
ket fidelity bond in an amount reasonably fatiént to protect firm retained to defend the fund shall not be retained or employed
fund assets. The cost of such bond shall be paid from the furlay the board of governors to perform legal services for the board

(d) Annually after thetlose of a fiscal yeathe board of gover of governors other_than those directly connected with the fund.
nors shall furnish a financial report to ttemmissioner The AnY judgment &ecting the fund may be appealed as provided by
reportshall be prepared in accordance with accepted accounﬁﬁgf The fund may not beequired to file any undertaking in any
proceduresand shall include the present value of all claimidicial action, proceeding or appeal.
reservesincluding those for incurred but not reported claims as (b) It shall be the responsibility ¢fieinsurer or self-insurer
determinedoy accepted actuariptinciples, and such other infor providing insurance or self-insurandéer a health care provider
mationas may be required by the commission€he board of whois also coveredy the fund to provide an adequate defense of
governorsshall furnish an appropriate summanttuit report to the fund on any claim filed that may potentiallyfeadt the fund
all fund participants. with respecto such insurance contract or self-insurance contract.

(e) The board of governors shall subm'mlmrteﬂy report to The|.nsure.r Or.self_"']SUrer shall act |r:] gdwh andina fIdUCIaI’y
the state investment board and tepartment of administration relationshipwith respect to any claim fatcting the fund. No
projectingthe future cash flow needs of the fund. The state inveggttlemenexceeding an amount which could require payment by
mentboard shall invest moneys held in the fund in investmerifie fund may be agreed to unless approved by the board ofgover
with maturities and liquidity that are appropriate for the neéds Nors.
the fund as reported by the board of governors in its quarterly (c) It shall be the responsibility of any health care prowvidtr
reportsunder this paragraph. All incongerived from such acash orsurety bond in éct under s655.23 (3) (d}o provide
investmentshall be credited to the fund. anadequate defense of the fund on any malpractice claim filed or

(f) The board of governors shall submit a functional and-progny claim filed under sub(1m) that may potentially &ct the
ressreport to the chief clerk of each house of the legislature, féind. The health care provider shall act in good faithiarfidu
distribution to the appropriate standing committees under @ary relationship with respect to any clainfieting the fund.No
13.172(3), on or before March 1 of each year settlemenexceeding an amount which could require payment by

(g) The board of governors magde reinsurance to an insuref€fund may be agreed to unless approved by the board of gover
authorizedto do business in this state under@td, 613 614or NOrs.
618or pursue other loss funding management to preserve the sol(d) A person who has recovered a final judgment or a settle
vencyand integrity of the fund, subject to approval by the connentapprovedoy the board of governors against a health care
missioner. The commissioner may prescribe controls over @rovider,or an employee of a health care provideat has cover
otherconditions on such uss reinsurance or other loss—fundingageunder the fundnay file a claim with the board of governors
managemeninechanisms. to recover that portion afuch judgment or settlement which is in

(5) CLAIMS PROCEDURES.(a) 1. Any person may file a claim &xcesf the limits in s655.23 (4)or themaximum liability limit
for damages arising out of the rendering of medical care or st Which the health care provider is insured, whichever limit is
vices or participationin peer review activities under $46.37 greater. In the event the fund incurs liability for future payments
within this state against a health care provider or an employec¥¢eeding51,000,000 to any person under a single claim as the
ahealth care providerA person filing a claim may recover fromresultof a settlement or judgment that is entered inteendered
the fund only if the health care provider the employee of the Under this chapter for an act or omission that occurred on or after
health care provider hasoverage under the fund, the fund idV1ay 25, 1995, the fund shaday after deducting the reasonable
namedas a party in the action, and thetion against the fund is costsof collection attributable to the@maining liability mcludmg
commencedwithin the same time limitation within whicthe attorneyfees reduced to present value, the full medical expenses
actionagainst the health care provider or employee of the hea@chyear plus an amount not to exceed $500,000 per year that
care provider must be commenced. will pay the remaining liability over the perse@nticipated life

2. Any person may file an action for damages arising out.@?‘e* or L_Jntil the liability is paid_ in full. If the remaining Iiability _
the rendering of medical cace services or participation in peer!S N0t paid before the person dies, the fund may pay the remaining
review activities under s146.37outside this statagainst a health !12Pility in a lump sum.Payments shall be made from money col
careprovideror an employee of a health care providemperson €ctedand paid into the fund under suB) and from interest
filing an action may recover from the fuadly if the health care ©amedthereon. For claims subject to a periodic payment made
provideror the employee of the health care provider has covergffierthis paragraph, payments shall be made until the claim has
underthe fund, the fund is named as a party in the action, and #senpPaid in full, except as provided in&55.015 Periodic pay
actionagainst the fund is commenced within the same time kmit@€ntsmade under this paragraptelude direct or indirect pay
tion within which the action against the health care provider fntor commitment of moneys to or on behalf of any person
employeeof the health care provider must be commenced. If tH8dera single claim by any funding mechanism. No interest may
rulesof procedure of the jurisdiction imhich the action is brought P€ paid by the fund on the unpaid portion of any claim filed under
do not permit naming the fund as a pattye person filing the this paragraph, excepsprovided under $807.01 (4)814.04 (4)
actionmay recover from the fund only if the health carevider ©f 815.05 (8)
or the employee of the health care provider has coverage under thée) Claims filed against the fund shall be paid in the order
fund and the fund is notified of the actimithin 60 days of service receivedwithin 90 daysafter filing unless appealed by the fund.
of process on the health care provider or éhgployee of the If the amounts in the fund are notfigint to pay all of theslaims,
healthcare provider The board of governors maxtend this time claims received after the funds are exhausted shall be immediately
limit if it finds that enforcement of the time limit would be prejudi payablethe following year in theorder in which they were
cial to the purposes of the fund and would benefit neither insuredseived.
nor claimants. (6) PURPOSEAND INTEGRITY OF FUND. The fund is established

3. If, after reviewing the facts upon which the clainaction to curb therising costs of health care by financing part of the kabil
is based, it appears reasonably probable that damages paidityilincurred by health care providersasesult of medical mal
exceedhe limits in s655.23 (4) the fund may appear and activelypracticeclaims and to ensure that proper claims are satisfied. The
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fund, including any net worth of thieind, is held in irrevocable ity risk—sharing plan established unde6$9.04 based on the
trustfor the sole benefit of health care providers participating paid claim.
the fund and proper claimants. Moneys in the fund may not be 3. A private health care liability insurer regarding adjust
usedfor any other purpose of the state. mentsto premiums assessed agamsthysician covered by pri

(7) ACTIONSAGAINST INSURERS,SELF-INSURERSORPROVIDERS. ~ Vateinsurance, based on the paid claim, if requested by the private
The board of governors may bring an action against an insur@surer.
self-insuremr health care provider for failure to act in good faith (b) In developing recommendations under. (@ the council

or breach of fiduciary responsibility under s) (b) or (c). may consult with any person and shall consith the following:
History: 1975 c. 3779, 199, 1977 c. 29131 1979 c. 34194 1981 c. 201983 - - o -

a.27,158 1985 a. 3401987 a. 27186 247, 399, 1989 a. 102187 332 1991 a. 214 1. If a claim was paid for damagassing out of the rendering

315 1993 a. 4731995 a. 102001 a. 652003 a. 11; 2005 a. 36410, of care by a physician, with at leaste physician from the area

CrossReference: See also stns 17.2717.28 17.29 and17.4Q Wis. adm. code.  of medical specialty of the physician who rendered the care and

The patients compensation fund Itae authority to sue an insurer that refuses tqyjth at leasbne physician from the area of medical specialty of
contribute to the settlement of a claim against its insureidcdfsin Patients Com . ! . .
pensatiorFund v WHCLIP, 200 Ws. 2d 599547 N.W2d 578(1996),95-0865  themedical procedure involved, if the specialty area of the proce
Thedenial of a postverdict motion to add the fimén action where an excess-ver dureis different than the specialty area of the physician whe ren
dict was returned was appropriate. Granting the motion would have denied tBe fupi&redthe care.
right under sub. (5)o appear and actively defend itself in the action.f G&eldera, . . .. .
202 Wis. 2d 601550 N.W2d 144(Ct. App. 1996)95-0135 2. If a claim was paid for damagasising out of the rendering
Sug.(zll) (b) do%s notI pl;ovide an "expligit and uneqmcar exemption toptka . of care by a nurse anesthetist, with at least one nurse anesthetist.
records law Any denial of an open records request utidisrsection must state wit : o :
“sufficient specificity” apublic policy reason for refusing to release the requested (6) FEES. Fee_s _sdi‘cu_ent to cover the councd’costs, includ
records.Chavala v Bubolz, 204 Ws. 2d 82, 552 N.w2d 892(Ct. App. 1996), Ing costs of administration, shall be collected undéb5.27 (3)
95-3120
When a hospitaB violation of the federal Emgency Medical Teatment and (am) . .
Active Labor Act for failure to provide treatment results from a negligent medical act (7) NoTice oF RECOMMENDATION. The council shall notify the
or adecision made in rendering care, the Fund has an obligation to provide ex ctedhealth care providein writing, of its recommendations

coverage.When the hospita’violation results from an economic decision, the fun faoi B :
hasno duty to provide coverage. BurksSt. Joseph Hospit227 Ws. 2d 81, 596 o the commissionethe board of governors or a private insurer

N.W.2d391(1999),97-0466 . madeunder sub(5). The notice shall inform the health care-pro
A medical malpractice plantifs required to name the fund as a party but may dgider that the health care provider may submit written comments
soafter the period prescribed$n893.55 has passed so long as the health care-prov f . el
ers are sued before the statute of limitations has run. AnderSank/Prairie Memo the councis recommenda_\tlons to t_he_commlssmﬂm boarfj
rial Hospital, 2000 WI App 10835 Wis. 2d 249612 N.W2d 369 99-2052 of governors or the private insurer within a reasonable period of
The requirement in sub. (5) (b) that the primary insurer provide the fund an agjgne specified in the notice
quatedefense does not require that the insarattorneys must assumeaitorney— ’ . . .
client relationship with the fundPatients Compensation FundPhysicians Inser ~ (8) PATIENT RECORDS. The council may obtain any informa
885‘352"2 of Wisconsin, 2000 WI App 24&39 Ws. 2d 360 620 N.w2d 457  tjon relating to any claim it reviews under tisisction that is in the
Unders. 895.045 (1), the liability of each person found to be less than 51% caush se_ssmrmf the Com_m'SS|0ner or the_ board O_f goverr)ors._ The
negligentis limited to the percentage of the total causal negligence attributed to tagtuncil shall keep patient health care information confidential as
person. Thuisurersof doctots less than 51% causally negligent can be liable fi i
no more than their insureds. Estate of Capistrafreedtert Memorial Lutheran q(equ”edby 5.146.82 (2) (b)

Hospital,Inc. 2003 W1 App 213267 Ws. 2d 455671 N.W2d 400 03-0014 (9) ImmuniTy. Members of the council and persons consulting
) ) - ) with the councilunder sub(5) (b) are immune from civil liability
655.275 Injured patients and families compensation for acts or omissions while performing their dutimsler this sec

fund peer review council. (1) DerINITION. In this section, tion.

“council” means thenjured patients and families compensation (10) MemBers' AND CONSULTANTS EXPENSES. Notwithstand
fund peer review council. ing s.15.09 (6) any person serving on the council and any person
(2) AppoINTMENT. The board of governors shall appoint theonsultingwith the council under sutf) (b) shall be paidt a rate

membersof the council. Sectioh5.09 except s15.09 (4)and(8), establishedy the commissioner by rule.

doesnot apply tahe council. The board of governors shall desig History: 1985 a. 3401989 a. 1871991 a. 214315 1999 a. 92003 a. 11.
natethe chairperson, vice chairperson and secretary of the coundilross Refeence: See also dns 17.285and17.3Q Wis. adm. code.
andthe terms to be served by council members. The council shall

consist of 5 persons, not more than 3 of whom are physicians who SUBCHAPTERVI
areactivelyengaged in the practice of medicine in this state. The
chairpersorshall be a physician and shall serveansex dficio MEDIATION SYSTEM

nonvotingmember of the medical examining board.

(3) MEeeTINGs. The council shall meet a!: the caflthe chair 655.42 Establishment of mediation system. (1) LEGIS
personof the board of governors or the chairperson of the coungikrive inTENT. The legislature intends that the mediation system
The council shall meet at tHecation determined by the personprovide the persons under s() with an informal, inexpensive
calling the meeting. andexpedient means for resolving disputes without litigation and

(4) Reports. The council shall submit to the chairperson ohtendsthat the director of state courts administer the mediation
the board of governorgjpon request of the chairperson but nagystemaccordingly
moreoften than annuallya report on the operation of tbeuncil. (2) MepiaTion sysTEM. The director of state courts shall

(5) Duries. (a) The council shall reviewvithin one year of establisha mediation system complying with this subchapter not
the date of first payment on the claim, each claim that is paid layerthan September 1986. The mediation system shall consist
thefund, amandatory health care liability risk—sharing plan estalpf mediation panels that assist in the resolutiondisputes,
lishedunder s619.04 a private health care liabiliipsurer or a regardingmedical malpractice, betwegatients, their represen
self-insurerfor damages arising out of thendering of medical tatives, spouses, parents or children and health care providers.
care by a health care provider or an employee of the health cargéstory: 1985 a. 3401989 a. 18%.28.
providerand shall make recommendations to all of the following;

1. The commissioner and the board of governors regardi
any adjustments to bmade, under £55.27 (3) (a) 2mto fund
feesassessed against the health care providesed on thpaid
claim.

2. The commissioner and the board of governors regardif§5.44 Request for mediation prior to court  action.
any adjustments to be made, unde8¥9.04 (5) (b)to premiums (1) REQUESTAND FEE. Beginning September 1, 1986, any person
assessedgainst a physician under a mandatory healthliednie  listed in s.655.007having a claim or a derivativdaim under this

5.43 Mediation requirement. The claimant and all
respondentsamed in a request for mediation filed undé&s&.44
or 655.445shall participate in mediation under this subchapter

History: 1985 a. 340
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chapterfor bodily injury or death because of a tort or breach of (2) ScHepuLING. All time periods under 802.10 (3)are
contractbased on professional services rendered or that shotdtled on the date of filing the court action. The tiperiods
havebeen rendered by a health care provider may file a requestrénaintolled until the expiration of the mediation period unsler
mediationand shall pay the fee unde6865.54 655.465(7).
(2) CoNTENTOF REQUEST. Therequest for mediation shall be  (3) No COURT PROCEEDINGSBEFORE MEDIATION. For actions
in writing and shall include all of the following information:  filed under sub(1), no discovery may be made and no trial; pre
(a) The claimang name and cityillage or town, county and trial conference oscheduling conference may be held until the

stateof residence. expirationof the mediation period under&55.465 (7)
(b) The name of the patient. xxiH'i'S’g’%i. 1985 a. 3401989 a. 185.28; Sup. Ct. OrdeNo. 95-04 191 Ws. 2d

(c) The name and address of the health care provider allegemhe 15-day time limit for filing a request for mediation after commencemient

to have been negligent in treating the patient. courtaction isdirectory rather than mandatorfgby v Kozarek, 153 Ws. 2d 75450
S . . ) d\l.W.Zd 249(1990).
(d) The condition or disease for which the health care providefailing is not the equivalent of filing. Mailing is to send postal matfsfing

was treating the patient when the alleged negligence ocamdead entailsdelivery to the intended recipient. fftofin v Rankin, 2002 WRApp 189,256
the dates of treatment Wis. 2d 678 649 N.W2d 350 01-3202
' Nothing in the language of either s. 655.44 or 655.445 precluded the application

(e) A brief description of the injurglleged to have been causedf of s. 655.44 to a mediation request filed under s. 655.445 when an action was filed

i i but became a nullity due to failure to complete serviceung v Aurora Medical
by the health care providernegligence. Center2004 WI App 71272 Ws. 2d 300679 N.W2d 549 03-0224

(3) DELIVERY ORREGISTEREDMAIL. The request for mediation
shallbe delivered in person or sent by registered mail to the dirgg5 45 Reports to licensing bodies. (1) For the quarter
tor of state courts. beginningon July 1, 1986, and for each quarter thergafter
(4) StatuTE OFLIMITATIONS. Any applicable statute of limita directorof state courts shall file reports complyiwih sub.(2)
tionsis tolled onthe date the director of state courts receives thth the medical examiningoard, the physical therapistdilaf
requestfor mediation if delivered in person or on the date ofmaiated credentialing board, the podiatristdilafted credentialing
ing if sent by registered mail. The statute remains tolled until Bdard, the board of nursing and the department, respectively
daysafter the last day of the mediation period undéb5.465 (7) regardinghealth care providers licensed thy respective bodies.
(5) NOCOURTACTION COMMENCEDBEFOREMEDIATION. Except (Am) Forthe quarter beginning on July 1, 1995, and for each
asprovided in s655.445 no court action may be commencedjuarterthereafter the director of state courts shall file reports
unlessa request for mediatidmas been filed under this section andomplyingwith sub.(2) with the dietitians difiated credentialing
until the expiration of the mediation period unde8s5.465(7).  boardregarding health care providers certified by the dietitians
(6) NOTICE OF COURT ACTION TO DIRECTOR OF STATE courTs.  affiliated credentialing board.
A claimant who files a request for mediation under this section and(2) The reports under subd.) and(1m) shall set forth all of
who commences a court action aftee expiration of the medi the following:

ation period under s655.465 (7)shall send notice of theourt (@) The names of all healtiareproviders who are named as
actionby 1st class mail to the director of state courts. defendantsn court actions of which the director of state courts
History: 1985 a. 34D1989 . 18%.28. receivesnotice under $55.44 (6)or655.445 (1)during the quar

A request for mediation of a claim naming only one doctor did not toll the statyté
of limitations applicable to claims agaimkictors not named in the mediation requestlET.
Dipple v. Wisconsin Patients Compensation Fub@ll Ws. 2d 854468 N.W2d 789 (b) Whether any court action of which the director of state

(Ct. App. 1991). . . .
Whena care provider was deceased, it wafigeht to name the deceased pro courtsreceived notice under 855.44 (6)0I’655.445 (1)Nas dis

vider in the mediatiomequest rather than a legal entitych as the estate or the-pro posedof by settlement, compromisstjpulation agreement, dis

vider'sinsurer In that case, the tolling of the statute of limitations under sub. (4) i i i
effectiveagainst an insurer and thésabnsin Patients Compensation Fund. Failurlfﬁlssal default or JUdgmem dunng the quarter and the amount of

to name the fund as a party to an action brought against the insurer within the Soiggg,settlement or award to the claimant, if atyythe extent the
periodunder sub. (4) barred the claim agathstfund. Geiger.WMisconsin Health ~ directorof state courts has any of the information under this para
CareLiability Insurance Plan196 Ws. 2d 474538 N.W2d 830(Ct. App. 1995), graph
95-0692 N

Thelimitation periods under s. 893.55 (1) (a) and (b) are both tolled by the filing History: 1985 a. 3401989 a. 18%.28; 1993 a. 107443 1997 a. 75175
of a request for mediation under sub. (4). LandBhysicians Insurance Company

of Wis. Inc., 2001 WI 86245 Wis. 2d 1 628 N.W2d 893 00-0330 - 55.455 Notice to health care providers and fund.  The
Sub.(5) does not mandate dismissal for filing an action before the expiration of the

statutorymediation period. When a plairitiils to comply with sub. (5), the circuit difectorof state courts sh_aibrve nOtice_Of a request for mediation
courtretains discretiotio determine the appropriate sanction. Ocaskreedtert uponall health care providers named in the request, at the respec

Memorial Lutheran Hospital, 2002 W1 8&54 Ws. 2d 367646 N.W2d 381 tje addresses provided in the request, and upon the fund, by regis

Nothingin the languagef either s. 655.44 or 655.445 precluded the applicatioferedmail within 7 days after the director of state courts receives

of of s. 655.44 to a mediation request filed under s. 655.445 when an action was fiied request if delivered in person or within 10 days after the date
but became a nullity due to failure to complete serviceung v Aurora Medical

Center2004 Wi App 71272 Ws. 2d 300679 N.W2d 549 03-0224 of mailing of the request to the director of state courts if sent by
Delivery of a mediation request by regular mail is not determinative of the validifggisteredmail.
of the request. Geisel @dulio,807 F Supp. 50q1992). History: 1985 a. 3401989 a. 18%.28; 2001 a. 65

Failureto name the patient compensation fund in a mediation request did not
exemptihe fund gﬁ&f%%&ol'gg%ff the statute of limitations under . Geisel - 55 165 Mediation panels; mediation period. (1) MEebi-

’ ATION PANEL FORDISPUTE. The director of state courts shall appoint
655.445 Request for mediation in conjunction with themembers of a mediation panel under %Qpand send notice
court action. (1) COMMENCING ACTION, REQUEST AND FEE. to the claimant and all respondents by registered ri&ié notice
BeginningSeptember 1, 1986, any person listed 655.007hav shallinform the claimant anélll respondents of the names of the
ing a claim or a derivative claim under this chapter for bodifjersonsappointed to the mediation panel and the date, time and
injury or death because of a tort or breach of contract based-on pfgceof the mediation session. The director of state conatp
fessionalservices rendereat that should have been rendered b§hangethe datetime or place of the mediation session as neces
ahealth care provider shall, within 15 days after the date of filifgry to accommodate the parties, subject to the requirement that
anaction in court, file a request for mediation. The request shlf mediation session be held before the expiration of the medi
be prepared and delivered in person or sent by registeredanationperiod under sut{7).

thedirector of state courts, in the form and manner requineigr (2) APPOINTMENTOF MEDIATORS. Each mediation panel shall
s.655.44 (2)and(3), together with a notice that a court action hasonsistof the following members appointed by the director of
beencommenced and the fee unde655.54shall be paid. statecourts:
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(a) One public member who is neither an attorney rioradth  until the rescheduled mediation session is completed. SeadRifgtsicians Ins, Co.
careprovider and who is selected framlist of public member 192Vis: 2d 530531 N.W2d 437(Ct. App. 1995). . o
] Completionof mediation within the period under sub. (7) is not a jurisdictional pre
mediators prepared every 2 years, onore frequently upon requisitefor maintenance of a medical malpractice suit. BertorelBtvJosepk’
requestof the director of state courts, by the governoiifany Hospitalof Marshfield,685 F Supp. 19ZW. D. WMs. 1988).

personresigns or is unable to serve as a public member mediator

from a list of alternates prepared by the director of state court@>5-54 Filing fee. Requests for mediation filed with the direc
r of state courts are subject to a filing fee df.$The filing fee

(b) One attorney who is Iilcensed to practice law in this sta %allbe paid into the mediation fund unde6s5.68
(c) One health care provider as follows: History: 1985 a. 3401989 a, 18%.28.

1. Except aprovided in subdgl. and5., if all respondents o o
namedin the request for mediation are physicians, a physici&k5.58 Mediation procedure. (1) No REcorb. Mediation
whoiis licensed to practice in this state and who is selected fréfall be conducted without a stenographic record or any other
a list prepared by a statewideganization of physicians desig transcript.
natedby the director of state courts. (2) No Exawms, suBPOENASOATHS. NoO physical examinations

2. Except as provided in subdé. and5., if none of the O production of records may be ordered, no witnesses may be
respondentsiamed in theequest for mediation is a physician, #ubpoenaedind no oaths may be administered in mediation,
healthcare provider who is licenséd practice in this state in the Whetherby a mediation panel or member thereof or as a result of
same health caffield as the respondent and who is selected frofPplicationto a court by any person.
alist prepared by the department or the examining boardilor af  (3) NOEXPERTWITNESSESPANEL CONSULTANTSPERMITTED. (&)
ated credentialing board that regulates healéine providers in Exceptas provided in patb), no expert witnesses, opinions or
thathealth care field. reportsmay be submitted or otherwise used in mediation.

3. Except as provided in subds.and5., if more than one (b) The mediation panel or any member thereof may consult
respondents named in theequest for mediation at least one ofvith any expert, and upon authorization of the director of state
whomis a physician and at least one of whom is not, a health courtsmay compensate thexpert from the appropriation under
provider who is licensed to practice ithis state and who is s.20.680 (2) (qm)
selectedrom the list under subd.. or 2., as determined by the  (4) PATIENT RECORDSCONFIDENTIAL EXCEPT TO PARTIES. All
directorof state courts. patienthealth care records in the possession of a mediadinel

4. If the director of state courts determines that a list undghallbe kept confidential by all members of the mediation panel
subdJ. or2. is inadequate to pernitie selection of an appropriateand all other persons participating in mediation. Every person
healthcare providera health care provider who is licensed t@articipatingin mediation shall make available to one another and

practicein this state and whis selected from an additional list pre all members of the mediation panel all patient health care records
paredby the director of state courts. of the patient named in the request for mediation thamn déne per

5. If the director of state courts determines that lists und&f" SPOSSession. L ,
subds. or 2. and4. are inadequate to permit the selection of an_(5) COUNSEL PERMITTED. Any personparticipating in medi
appropriate health care provider for a particular dispute, a hedipn may be represented by counsel authortpeakt for his or
careprovider who is licensed to practicethis state and who is her_respectlve client.
selectedoy the director of state courts. History: 1985 a. 3401989 a. 185.28.

(3) FiLLING vacANCIES. If a person appointed toraediation 65561 Funding. (1) The mediation fund created under s.
panelunder sub(1) resigns from or is unable to serve on the medss 6gshall be financed from feehiaged to health care provid
ation panel, the director of state courts shall appoint a replacemggt The director of state courts shall, by February 1 annually
selectedn the same manner as the predecessor appointee. geterminethe revenues needed for the operatibthe mediation

(4) ConrLicT oF INTEREST. No person may serve on a medisystemduring the succeeding fiscal yesrd inform the board of
ationpanel if the person has a professional or personal interesggvernorsof that amount. The director of state courts shall also
the dispute. inform the board of governoxsf the number of requests for medi

(5) CompensaTION. Each mediator shall be compensatedtion involving each type of health care provider set out in s.
$150plus actual and necessary expenses for dagtof medi  655.002for the most recent fiscal year for which statistce
ationconducted. Compensation and expenses shall be paitl o@vailable. The board of governors shall, by rule, set fees tgehar
the appropriation under £0.680 (2) (gmupon such authoriza healthcare providers at a levelificient to provide the necessary
tions as the director of state courts may prescribe. revenue.

(6) IMMUNITY AND PRESUMPTIONOFGOODFAITH. (@) A media (1m) Notwithstandingsub.(1), the board of governors may
tor is immune from civil liability for any good faith act or omissiorexemptany type of health cagrovider set out in $55.002from
within the scope of the mediateperformance of his or her pow Paymentof the annual fee based on a low number of requests for

ersand duties under this subchapter mediationinvolving that type of health care provider

(b) It is presumed that every act or omission under(@pis (2) Theannual fees under sul) shall be collected in@arn
agood faith act or omission. This presumption may be overcof@ prescribed by rule of the commissianéthe commissioner
only by clear and convincing evidence. shall pay all money collected under sif) into the mediation

; - . ~fund created under $55.68
(7) MebiaTioN PErIOD. The period for mediation shall expire History: 1985 . 3401989 a. 1871991 a, 214

90 days after the director of state courts receives a request fQfross Refeence: See also 9ns 17.01 Wis. adm. code.
mediationif delivered in person or within 93 days after the date
of mailing of the request to the director of state courts if sent by

registeredmail, or within a longer period agreed to by the claimant SUBCHAPTERVII
andall respondents and specified by them in writing for purposes
of applying ss655.44 (4)and(5) and655.445 (3) MEDIATION FUND

History: 1985 a. 3401989 a. 18%.28; 1989 a. 3591993 a. 107

A claimants failure to participate in mediation within the 90-day period under sul, iati i
(7) does not require dismissal. The court may determimappropriate sanction. B55.68 Mediation fund. (1) Creation. There is created a

Schulzv. Nienhuis, 152 Ws. 2d 434448 N.W2d 655(1989). mediation fund to pay thadministrative expenses of the medi
If a party wishes to reschedule a mediation session for a time outside the 90-@tipn system created under subbfh.
statutoryperiod, the party must obtain a written agreement to do so. If a respondent(z) ADMINISTRATION AND OPERATION. Management of the

requestsa rescheduling without providing a mutually agreed upon date within the 90 \*/ 7~ . . .
daysandno written agreement is obtained, the mediation period does not termin@i@diationfund is vested with the director of state courts.
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(3) Fees. The mediation fund is financed from fees generatedediation fund in short—term, fixed-return, interest—-bearing
underss.655.54and655.61 investments.All income derived fronthese investments returns

(4) ACCOUNTING AND FINANCIAL REPORTS. (a) Any person to the mediation fund.
authorizedo receivedeposits, withdraw moneys, issue vouchers (c) On or before March 1 annualtype director of state courts
or otherwise disburse mediation fund moneys shall pbireket  shallsubmit areport on the operation of the mediation system and
fidelity bond in an amount reasonablyfgiént to protect medi on the status of the mediation fund to the chief clerk of each house
ationfund assets. The cost of thend shall be paid from the medi of the legislature, for distributioto the appropriate standing cem
ation fund. mitteesunder s13.172 (3)

(b) The state investment board shall invest money held in theiistory: 1985 a. 3401987 a. 1861989 a. 18%.28; 1991 a. 214
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